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Introduction 
 

Everyone is affected by mental health - how we think and feel about ourselves 

impacts on our behaviour and how we cope in tough times. The experiences, 

wellbeing and motivation levels of employees are fundamental to effective college 

performance and achievement.  

 

Mental ill health can have many different costs to the workplace including: 

 

 Increased levels of sickness absence 

 Lost working days 

 Presenteeism 

 Poor concentration and decision-making 

 Lost expertise, loyalty and positivity 

 More pressure on colleagues 

 Impact on recruitment and training 

 Increased reports of accidents in the workplace 

 Potential for claims of litigation and compensation 

 

This guidance aims to help address many of the common enquiries that AoC 

receives in relation to managing and supporting employees who may have 

absences or employment issues due to mental health conditions. It also provides 

generic advice that can be applied to the management of employees experiencing 

other physical health-related problems. The guide intends to provide practical 

advice and factors to consider, in what can be a challenging area of employment 

practice.  

 

This guidance should be considered alongside the resource AoC Managing 

Employee Absences: Guidance for Colleges which provides more generic advice 

for colleges. It includes areas such as reasonable adjustments, occupational 

health (OH), getting OH referrals right, managing expectations, keeping in contact, 

preparing for a return to work, avoiding tribunal claims and much more. 

 

 

 

https://www.aoc.co.uk/sites/default/files/Managing%20Employee%20Absences%20-%20Guidance%20for%20Colleges%20-%20v.2.pdf
https://www.aoc.co.uk/sites/default/files/Managing%20Employee%20Absences%20-%20Guidance%20for%20Colleges%20-%20v.2.pdf
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Why is it important to manage employees with mental 
health issues? 

 

Legislation places a duty on colleges to take reasonable care for the health and 

safety of its employees in respect of physical and mental injuries. Colleges must 

take positive steps to ensure the safety of its employees in situations where it is 

known that there is a risk or where the college should reasonably have known in 

the circumstances. 

 

Mental health problems like anxiety, depression and unmanageable stress affect 

one in four people in the UK each year according to mental health charity, Mind1. 

In 2013, 131 million days were lost in the UK due to sickness absence. Mental 

health problems also contributed to a significant number of working days lost in 

2013 at 15.2 million days, as reported by the Office for National Statistics2. Mind 

highlight that despite the significant costs incurred by employers, mental health is 

still a taboo subject, with employers and employees often feeling scared and 

confused about confronting the issue. 

 

The 2014 AoC survey of sickness absence in Further Education found that mental 

ill-health related absences accounted for 5.35% overall, with stress being one of 

the most common reasons for sickness absence at 14.71%.  

 

Stress and mental (ill) health remain in the top five commonest cause of long-term 

sickness absence3. The Centre for Mental Health calculated that presenteeism 

from mental ill health alone costs the UK economy £15.1 billion per annum, while 

absenteeism costs £8.4 billion4. On top of this, £2.4 billion a year is spent on 

turnvover, replacing staff who leave their jobs because of mental ill health5.  

 

Colleges that support their employees with mental wellbeing gain an increased 

level of loyalty, commitment, productivity, innovation and morale. Therefore 

managing mental health related sickness absence should be a key priority for 

colleges. 

 

                                                        
1 http://www.mind.org.uk/about-us/what-we-do/ 
2 Office for National Statistics full report: Sickness absence in the labour market, February 2014 
3 Absence Management Annual survey report 2014, CIPD 
4 Managing presenteeism: A discussion paper, Centre for Mental Health 2011 
5 NICE public health guidance 22: Promoting mental wellbeing at work, National Institute for 
Health and Clinical Excellence 2009 

https://www.aoc.co.uk/sites/default/files/Survey%20of%20Sickness%20Absence%20in%20FE%20Colleges%202014_0.pdf
http://www.mind.org.uk/about-us/what-we-do/
http://www.ons.gov.uk/ons/dcp171776_353899.pdf
http://www.cipd.co.uk/binaries/absence-management_2014.pdf
http://www.centreformentalhealth.org.uk/managing-presenteeism
http://www.nice.org.uk/Guidance/PH22
http://www.nice.org.uk/Guidance/PH22
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Being mentally healthy 

 

Being mentally healthy is just as important as being in good physical health. The 

World Health Organisation (WHO) defines health as “a complete state of mental 

and physical wellbeing and not just the mere absence of disease or infirmity”6. It 

allows individuals to make the most of their potential, cope with life and allow 

them to play a full part in their family, work and social lives. We all experience 

some form of mental ill-health, whether it is feeling down, stressed or frightened. 

Most of the time, and depending on the circumstances, these feelings are 

temporary and pass quickly and individuals move on with their lives. However, 

there may be times when this is more difficult for individuals and it could develop 

into something more serious. 

 

Being mentally healthy is about having the strength to overcome the difficulties 

and challenges that individuals face in their lives. It is also about having 

confidence and self-esteem, to be able to make and take decisions. 

 

There continues to be stigma and discrimination towards people with mental 

health conditions, as well as many myths about what different diagnoses mean. 

 

Some of the most common mental health conditions are listed on the Mind 

website. 

 

How to recognise stress at work 

 

It is vital that colleges are tuned in to how their employees are feeling. The 

symptoms of stress can appear in a number of ways, below are some of the most 

frequent signs. 

 

Emotional  

The individual may seem sensitive to criticism, be irritable, have an 

uncharacteristic loss of confidence or self-esteem, and be less engaged. 

 

                                                        
6 http://www.who.int/mental_health/evidence/MH_Promotion_Book.pdf?ua=1 

http://www.mind.org.uk/information-support/types-of-mental-health-problems/
http://www.mind.org.uk/information-support/types-of-mental-health-problems/
http://www.mind.org.uk/information-support/types-of-mental-health-problems/
http://www.who.int/mental_health/evidence/MH_Promotion_Book.pdf?ua=1
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Cognitive  

You may notice that the employee is making more mistakes than usual, is having 

problems making decisions, or is not able to concentrate. 

 

Behavioural  

This could include things like arriving late, not taking lunch breaks, taking 

unofficial time off, not joining in with the team or office banter, or not meeting 

deadlines. 

 

Physical  

Employees who are stressed sometime exhibit physical symptoms such as what 

seems like a constant cold, being tired at work, looking like they have not made an 

effort with their appearance, or rapid weight loss or gain.7 

 

Duty of care 

 

Colleges have a duty of care under the Health and Safety at Work Act 1974 to 

protect the health, safety and welfare of their staff. One of the duties is to assess 

the risks arising from hazards at work including work-related mental health 

problems. 

 

Management standards for work related stress on the Health and Safety Executive 

(HSE) website define the characteristics or culture of an organisation where the 

risks from work-related stress are being effectively managed and controlled. They 

cover six key areas that, if not properly managed, are associated with poor health 

and well-being, lower productivity and increased sickness absence i.e. they cover 

the primary sources of stress at work. The standards describe an approach to risk 

management incorporating a number of key features considered to be essential 

to reduce the causes of stress and help to identify and tackle the causes of stress. 

Colleges should use these standards when conducting appropriate risk 

assessments.  

 

Colleges that follow the HSE risk assessment and management process correctly 

will be adopting an approach that the HSE consider to be suitable and sufficient.  

Colleges that have developed their own approach to risk assessment for work-

                                                        
7 http://www.unum.co.uk/stress-work 

http://www.hse.gov.uk/legislation/hswa.htm
http://www.hse.gov.uk/stress/standards/index.htm
http://www.unum.co.uk/stress-work
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related stress can use the checklist on the HSE website to help determine whether 

the approach is suitable and sufficient. 

 

Are mental health conditions covered under the Equality 
Act 2010? 

 

The Equality Act 2010 (‘the act’) defines a disabled person as a person who has a 

disability. A person has a disability if he/she has ‘a physical or mental impairment’ 

which has a ‘substantial and long-term adverse effect on their ability to carry out 

normal day-to-day activities’. It is for the employee to show that he/she meets this 

definition in the event that they submit a claim to an employment tribunal.  

 

There is no definition of ‘mental impairment’ in the act, however appendix 1 to the 

Equality and Human Rights Commission (EHRC) Employment Code states that the 

term “mental impairment” is intended to cover a wide range of impairments 

relating to mental functioning, including what are often known as learning 

disabilities. Examples of developmental impairments include dyslexia, autism and 

learning difficulties and examples of mental health conditions include depression, 

schizophrenia, bi-polar affective disorder, psychosis and anxiety. The act does not 

require a person’s mental health condition to be a clinically recognised mental 

illness in order for it to count as an impairment. 

 

To consider whether a mental health condition is covered by the act, each element 

of the definition below would need to be looked at separately: 

 

 Is there a physical or mental impairment?  

 Does the impairment have an adverse effect on the worker’s ability to 
carry out normal day-to-day activities? Is the effect substantial? 

 Is the substantial effect long-term? Will the effect last, or is likely to last at 
least 12 months?  

 

The provisions of the act also apply in relation to a person who has had a disability 

in the past, in the same way as they apply in relation to a person who currently 

has a disability. Under the act, such workers are protected from disability 

discrimination. 

 

 

http://www.hse.gov.uk/stress/standards/equivalence.htm
http://www.equalityhumanrights.com/sites/default/files/publication_pdf/employercode.pdf
http://www.equalityhumanrights.com/sites/default/files/publication_pdf/employercode.pdf


 

 

Managing employee absences: Mental health conditions: Guidance for colleges - August 2015    

 

6 

Depression and Anxiety – Are these disabilities under the 
Equality Act 2010? 

 

The EAT case of Saad v University Hospital Southampton NHS Trust 

UKEAT/0184/14/DM looked at this particular situation and found that it largely 

depended on the facts of individual cases. 

 

Mr Saad was a specialist registrar in cardiothoracic surgery employed by the 

University Hospital Southampton NHS Trust on a series of fixed-term contracts 

(FTC). The last FTC was not renewed and expired in September 2012. In Mr Saad’s 

employment tribunal claim he advised that he was disabled because he suffered 

from depression and anxiety which amounted to an impairment within the 

meaning of the act. The tribunal accepted Mr Saad suffered from a depressive and 

general anxiety disorder, however were clear that the mental impairment did not 

have a substantial adverse, nor long-term effect on Mr Saad’s ability to carry out 

normal day-to-day activities. The EAT dismissed Mr Saad’s appeal and found that 

he was not disabled under section 6 of the Equality Act 2010. 

 

Mr Saad claimed that the tribunal had not considered the day-to-day effect of his 

impairment on his work environment in determining whether he had a disability. 

Mr Saad also claimed that the tribunal failed to accept his argument regarding the 

effect his condition had on his ability to communicate with colleagues, access the 

work place and the impact it had on his concentration levels. He argued that, had 

the tribunal addressed the issues, it would have found that the impairment had a 

substantial adverse effect upon him. He argued that the tribunal misdirected itself 

as to the meaning of ’long-term’ in section 6 of the act as it failed to appreciate 

that adverse effects could be long term, even if they fluctuated over time. 

 

The appeal was dismissed and it was found that the tribunal had adequately 

assessed the evidence that was presented, had correctly applied the appropriate 

legal test and had properly assessed the effects of the impairment on Mr Saad’s 

ability to concentrate and communicate with colleagues. 

 

It is important to note that the tribunal determined whether the condition 

suffered by Mr Saad was deemed to be covered under the act. A definitive finding 

of disability will only be made by tribunals (usually once internal processes have 

been exhausted) by looking at the facts of each case. It is helpful to gain recent 

occupational health reports, medical evidence and/or legal advice to ensure that 

http://www.employmentcasesupdate.co.uk/site.aspx?i=ed24657
http://www.employmentcasesupdate.co.uk/site.aspx?i=ed24657
http://www.legislation.gov.uk/ukpga/2010/15/section/6
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colleges are supportive to employees’ conditions and reasonable adjustments are 

put into place where appropriate.  

In this specific case the tribunal did not find the employee to have a disability; had 

the facts of the case been different , the outcome could also have been different. 

Tribunals ultimately have the jurisdiction to determine whether an individual has a 

disability covered under the act based on the impact the disability has on their 

day-to-day activities, and upon the facts of the case. 

 

Reasonable adjustments 

 

To avoid the risk of disability discrimination claims under the act, colleges must 

consider making reasonable adjustments. The duty to make reasonable 

adjustments is further explained in the AoC Managing Employee Absences: 

Guidance for Colleges. 

 

Can we ask for evidence of an individual’s disability? 

 

If an existing employee asks for reasonable adjustments to be made due to their 

disability, it is acceptable for the college to ask to see evidence of their physical or 

mental impairment, if their impairment is not obvious.  

 

If an applicant, as part of the recruitment process asks for reasonable 

adjustments to be made, in many cases it will not be permissible for colleges to 

request evidence of a job candidate’s disability, or to enquire about their disability 

at all before making a conditional or unconditional job offer. Under the act, 

colleges cannot ask a job applicant about their health, including disabilities before 

offering him/her work, except where it is necessary to establish whether the 

candidate will be able to undergo an assessment or whether the duty to make 

reasonable adjustments will apply in relation to that assessment. 

 

What are the college’s responsibilities if employees do not 
inform them about their disabilities? 

 

Some individuals do not consider themselves to be disabled; however they still 

have rights under the act. Under the act, a disabled person does not have a 

proactive duty to tell an employer about their disability. It is however 

https://www.aoc.co.uk/sites/default/files/Managing%20Employee%20Absences%20-%20Guidance%20for%20Colleges%20-%20v.2.pdf
https://www.aoc.co.uk/sites/default/files/Managing%20Employee%20Absences%20-%20Guidance%20for%20Colleges%20-%20v.2.pdf
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discriminatory to treat a disabled person unfavourably because of something 

connected with their disability.  

 

If a college or person acting for the college knows, or could reasonably be 

expected to know, that the person has a disability and the individual is 

discriminated against and/or reasonable adjustments are not made, this is likely 

to be a discriminatory act. They will then be treated as having known about that 

person’s disability at least from the time they had the information. If however the 

college did not know or ‘could not reasonably be expected to know’ about the 

disability and reasonable adjustments were not made, then a disability 

discrimination claim would generally be unfounded. 

 

The employment statutory code of practice, on the Equality and Human Rights 

Commission website states that an ‘employer must do all [it] reasonably can be 

expected to do to find out if a worker has a disability’ which seems to indicate that 

reasonable enquiries should be made. Whilst knowledge of a disability requires 

colleges to make reasonable adjustments, it does not require them to make every 

possible enquiry, particularly where there is little or no basis for doing so. 

 

The following case law decisions provide further insight to colleges on their 

responsibilities if an employee does not inform them about their disability. 

 

In Department of Work and Pensions v Hall UKEAT/0012/05/DA, the Employment 

Appeal Tribunal (EAT) upheld a tribunal's decision that the employer had 

constructive knowledge of an employee's disability (psychiatric condition) even 

though she had not specifically informed them of it prior to starting with DWP. 

The DWP was aware of the employee’s unusual behaviour, including verbal 

altercations with colleagues, once she started work; and the fact that her manager 

and human resources had been aware of her claim for disabled person’s tax 

credit.  

 

In dismissing the employee for misconduct, the employer had treated her less 

favourably on the grounds of her disability and had failed to consider the question 

of reasonable adjustments.  

 

In Cheltenham Borough Council v Laird (2009) EWHC 1253 HC, the High Court (HC) 

rejected the employer’s claim for damages for fraudulent or negligent 

misrepresentation against a director who failed to disclose a history of depression 

http://www.equalityhumanrights.com/sites/default/files/publication_pdf/employercode.pdf
http://www.employmentappeals.gov.uk/Public/Upload/UKEAT0012053182005.doc
http://www.bailii.org/ew/cases/EWHC/QB/2009/1253.html
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in a pre-employment medical questionnaire when she applied for a job. Mrs. Laird 

was recruited as a Managing Director in 2002 and completed a pre-employment 

medical questionnaire providing the following responses to the questions: 

 

Do you normally enjoy good health? She answered ‘Yes’. 

Do you have either a physical and/or mental impairment? She answered ‘No’. 

Have you any ongoing condition that would affect your employment? She 

answered ‘No – NB. I get occasional migraine but this does not affect my ability to 

work or usually require time off work’. 

 

Following her appointment she had a number of disputes at work and went off 

sick from June 2004 and her employment ended in 2005. It later emerged that she 

had a history of depression dating back to 1997 – this subsequently led the council 

to bring a claim for fraudulent or negligent misrepresentation on the grounds that 

she had concealed her medical history during the selection process. The HC 

rejected the council’s claim and explained that Mrs. Laird answered the questions 

as a lay person rather than a medical professional.  

 

To the first question she answered ‘yes’ as her depression lasted a limited period 

prior to 2002 which resulted in her being off sick for a total of approximately three 

months during her working life, otherwise she generally enjoyed good health. At 

the time Mrs. Laid answered the questionnaire, it was reasonable for her to 

consider that she did not have such a condition. In relation to the third question, 

Mrs. Laird did not consider herself to have an ‘ongoing’ condition or a condition 

that would affect her employment.  

 

The HC advised that the medical form was poorly drafted and ambiguous 

however Mrs. Laird completed the form accurately and there was no 

misrepresentation on her part. 

 

Practical considerations 
 

It is important to ask questions which are not ambiguous or too prescriptive on 

pre-employment medical questionnaires to allow applicants to complete the form 

as accurately as possible. Some practical considerations include: 

 

 Ensure questions asked enable the college to obtain the information it 
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needs to assess whether the job applicant is physically or mentally able to 
undertake the role or to avoid the risk of taking on someone who may 
become unable to work  

 Have a ‘sweep up’ question in the medical questionnaire to ensure the job 
applicant discloses anything which may affect: 

 

 their ability to do the job now,  

 their ability to do the job in the future, and 

 the college’s decision to offer them the job.  

 

The answers provided can be highly relevant for a college in seeking to meet its 

obligations to make reasonable adjustments for a disabled employee where a 

provision, criterion or practice applied by or on behalf of the college, or any 

physical feature of the premises occupied by the college, places a disabled 

employee at a substantial disadvantage. 

 

Is the condition reasonably foreseeable? 

 

The case law decisions below provide key points for colleges to note in relation to 

their duty of care and where a condition is reasonably foreseeable. 

 

In the Sutherland v Hatton (2002) EWCA Civ. case, Ms. Hatton was a teacher who 

became depressed and had a nervous breakdown. She took several lengthy 

absences over a couple of years for personal and family reasons. Within a year of 

seeing a stress counsellor, to whom she did not report symptoms, she went sick 

with depression and did not return to work. The Court of Appeal (CA) upheld the 

County Court’s view that Hatton’s condition was not reasonably foreseeable given 

the nature of her workload and the reasons for and pattern of absence. She had 

not given the school notice that she was growing unable to cope with her work. 

At the time, the CA heard four cases against county court judgments together 

(Sutherland v Hatton; Somerset County Council v Barber; Sandwell Metropolitan 

Borough Council v Jones and Baker Refractories Ltd v Bishop) on work related 

stress to consider and address two main issues: the scope of duty owed by the 

employers and whether the employers had breached that duty.  

 

The CA set down 16 propositions which have become a checklist when looking to 

pursue or defend such claims. These propositions can be found in appendix 1 of 

http://www.bailii.org/ew/cases/EWCA/Civ/2002/76.html
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this guidance. The propositions make it difficult for a claimant to defend their 

claim. The emphasis is very much on the employee reporting the stress and 

proving that the employer knew or ought to have known that they were likely to 

become ill.  

The propositions emphasise that warning signs from employees are particularly 

important when considering whether injury was reasonably foreseeable. Colleges 

are entitled to assume an employee can withstand the ‘normal pressures’ of the 

job, unless advised otherwise. The guidelines also suggest that where counselling 

services were offered to employees, there is unlikely to be a breach of the 

employer's duty of care. 

 

In Walker v Northumberland County Council [1995] IRLR 35 HC, the HC held an 

employer liable for psychiatric damage suffered by an employee because of the 

working environment after it failed to take reasonable steps to prevent a second 

nervous breakdown. This was the first case in legal history where an employee 

was awarded damages for psychiatric injury suffered a result of work related 

stress. 

 

Mr Walker was a social worker with no previous history of illness. In November 

1986 he suffered a nervous breakdown following an increase in his workload and 

he returned to work in March 1987 after five months sickness absence. He was 

advised by his GP not to go back to the same level of work as before and his 

manager agreed to arrangements to help alleviate the workload. When he 

returned to work he was faced with a backlog of case work that had built up while 

he was absent. The arrangements made with his manager for alleviating workload 

were not put into place. Mr Walker suffered another nervous breakdown in 

September 1987 and was dismissed in February 1988 on the grounds of ill-health. 

The court judgement was critical in formulating the grounds for liability. It found 

that the employer was not liable for the first nervous breakdown since this was 

not reasonably foreseeable. However, it stated that the second breakdown was 

reasonably foreseeable, especially since the arrangements for alleviating workload 

that should have been applied were not applied. The court found that the 

employer was in breach of its duty of care to Mr Walker in relation to the second 

breakdown.  

 

This case was due to be heard on appeal by the Court of Appeal in June 1996. 

However, the parties decided not to appeal, but agreed an out of court settlement 

for damages to the employee of £175,000. 

 

http://www.bailii.org/ew/cases/EWHC/QB/1994/2.html
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In Easton v B & Q Plc [2015] EWHC 880, Mr Easton was a high performing manager 

at B&Q who was diagnosed with depression in May 2010 and was unable to work 

thereafter. Mr Easton was an experienced manager of large retail stores who had 

managed the pressures of such work over a considerable period without 

experiencing any undue stress relating to his work. 

 

Mr Easton alleged to the High Court that as a result of B&Q’s breaches of the duty 

of care, he had suffered from work related stress. Mr Easton further claimed that 

the way his return to work was handled, following a period of stress related ill 

health, caused a relapse of his condition. There was no dispute from B&Q that Mr 

Easton had suffered a psychiatric illness. The issue in this case was whether the 

injury was “foreseeable”. 

 

The judgment contains detailed findings on the facts and colleges are reminded 

that every case is highly fact specific however it is worth noting the following 

points:  

 

Not granting an ex gratia extension of sick pay is not automatically a breach of the 

duty of care. It may become so if there is evidence of some form of promise. In 

this case no such evidence was available. Colleges therefore need to ensure they 

follow internal procedures and do not make promises outside of their policies. 

 

The fact that a grievance procedure reaches a conclusion which is adverse to an 

employee and consequentially adds to their distress is not necessarily a breach of 

the duty of care. Inadequacy or impropriety in the grievance process may amount 

to a breach of the duty of care but on the facts of this case no such allegations 

were made. 

 

An employer is generally entitled to take what they are told by their employee at 

face value, unless they have good reason to think to the contrary. There is no 

general obligation to make searching enquiries of the employee or seek 

permission for medical input. In this case, Mr Easton had said that he wanted to 

go back to work and felt ready to return. The court found that B&Q was entitled to 

accept that an employee who returns to work is fit to do so unless they say 

otherwise. 

An employer is usually entitled to assume that an employee can withstand the 

normal pressures of the job unless they know of some particular problem or 

vulnerability (as per Sutherland v Hatton (2002) EWCA Civ above). If there is a 

particular situation in the workplace which is causing stress or anxiety it needs to 

http://www.bailii.org/ew/cases/EWHC/QB/2015/880.html
http://www.bailii.org/ew/cases/EWHC/QB/2015/880.html
http://www.bailii.org/ew/cases/EWCA/Civ/2002/76.html
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be raised expressly with an appropriate person.  

 

The threshold for breach of duty is high, the test requires foreseeability of the 

harm in fact suffered, the courts recognise that many or most employees will 

experience periods of being overworked and stressed at some point in their 

working life. Very few go on to suffer psychiatric illness as a result. An employer’s 

obligation to act arises when the indications are plain enough for any reasonable 

employer to realise that they should do something about it. 

 

Outward signs of stress may trigger an obligation to make enquiries and 

potentially to complete a risk assessment. Factors such as frequent or prolonged 

absence, complaints from the employee or others, or a known history of stress 

related illness are all relevant. 

 

Colleges should be aware that the leading authority in respect of psychiatric injury 

caused by stress in the workplace remains Sutherland v Hatton (2002) EWCA Civ. 

 

Lessons for colleges 
 
The courts have said that ‘foreseeability’ depends on what employers knew, or 

ought to have known, about the pressures on the individual employee at the time.  

As demonstrated in the CA case Intel Corporation (UK) Ltd v Daw (2007), EWCA Civ 

70 colleges must do more than just suggest that an employee makes use of the 

company counselling service or refer them to occupational health if they complain 

of stress relating to excessive workloads. Management intervention would be 

required and colleges must ensure it provides a safe working environment to its 

employees. 

 

If colleges have systems in place to support staff who are suffering from work-

related stress, this is no substitute for putting an action plan in place to reduce 

their workload. Failure to do so will result in the college being found to have 

breached their duty of care and to be negligent. 

 

http://www.bailii.org/ew/cases/EWCA/Civ/2002/76.html
http://www.bailii.org/ew/cases/EWCA/Civ/2007/70.html
http://www.bailii.org/ew/cases/EWCA/Civ/2007/70.html
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Summary  

 
Colleges can be held liable for disability discrimination under the Equality Act 2010 

and/or sued for negligence under their common law duty of care to employees. 

Colleges have a responsibility to make reasonable adjustments if the medical 

condition is a disability under the act. 

Any dismissal related to an employee’s mental health condition should be carried 

out fairly following the college’s internal procedures. 

Colleges may consider reviewing policies that may have an impact on an 

employee’s wellbeing. 

 

Practical considerations for colleges 

 

Change or create a workplace culture that promotes mental health awareness and 

allows individuals to feel comfortable disclosing problems they may be 

experiencing with a critical friend, colleague or line manager. 

Have in place systems such as a well-being programme or employee assistance 

programme, counselling and occupational health services where employees can 

access confidential support and advice. 

Be mindful of changes in behaviour, attitude, performance, poor timekeeping, 

poor decision making, unexplained absences and lack of energy which could be 

signs and symptoms of mental ill health. 

Train managers in soft skills to manage employee absences. 
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Further resources 
 

AoC Employment Resources 

 
 

 Managing Employee Absences: Guidance for Colleges 

 

 Performance Management: Handling Long Term Sickness Absence 
Factsheet 

 

 Discrimination and The Equality Act 2010: Guidance for colleges 

 

 Equality in Employment Joint Agreement in Further Education 

 

 Managing Employee Ill-Health: Guiding Principles Factsheet 

 

 Reasonable Adjustments for Students with Disabilities Factsheet 

 

 Effective Performance Management: Driving College Improvement 

 

 Myth-busting Performance Management Factsheet 

 
 Sickness Absence report in FE colleges 2014 Survey report 

 

For Managers 
 

 Promoting positive mental health at work – guide issued by ACAS. This 

guide aims to help improve workplace cultures by getting managers and 

employees talking about their mental health. It also aims to give managers 

more confidence in dealing with mental health problems.  

 

 Mental Health in Further Education (MHFE) is an e-network for anyone who 

has an interest in mental health and adult learning. 

 

https://www.aoc.co.uk/sites/default/files/Managing%20Employee%20Absences%20-%20Guidance%20for%20Colleges%20-%20v.2.pdf
https://www.aoc.co.uk/sites/default/files/Managing%20Employee%20Absences%20-%20Guidance%20for%20Colleges%20-%20v.2.pdf
https://www.aoc.co.uk/sites/default/files/Factsheet-Performance%20management-Handling%20sickness%20absence-final_0.pdf
https://www.aoc.co.uk/sites/default/files/Factsheet-Performance%20management-Handling%20sickness%20absence-final_0.pdf
https://www.aoc.co.uk/sites/default/files/Discrimination%20and%20the%20Equality%20Act%202010.pdf
https://www.aoc.co.uk/sites/default/files/Discrimination%20and%20the%20Equality%20Act%202010.pdf
https://www.aoc.co.uk/sites/default/files/Joint%20Agreement%20on%20Guidance%20on%20Equality%20in%20Employment%20May%202012.pdf
https://www.aoc.co.uk/sites/default/files/Managing%20employee%20ill%20health.pdf
https://www.aoc.co.uk/sites/default/files/Reasonable%20adjustments%20for%20students%20with%20disabilities.pdf
https://www.aoc.co.uk/sites/default/files/Discrimination%20and%20the%20Equality%20Act%202010.pdf
https://www.aoc.co.uk/sites/default/files/Myth%20busting%20performance%20management.pdf
https://www.aoc.co.uk/sites/default/files/Survey%20of%20Sickness%20Absence%20in%20FE%20Colleges%202014_0.pdf
https://www.aoc.co.uk/sites/default/files/Survey%20of%20Sickness%20Absence%20in%20FE%20Colleges%202014_0.pdf
http://www.acas.org.uk/media/pdf/j/2/Promoting-positive-mental-health-at-work-accessible-version_1.pdf
http://mhfe.org.uk/


 

 

Managing employee absences: Mental health conditions: Guidance for colleges - August 2015    

 

16 

 Mind has a number of freely available resources to help employers 

improve mental wellbeing in the workplace. 

 

 Mind has a number of webinars to assist employers, such as implementing 

an effective mental health policy, line manager questions and answers, 

managing mental health in tough times and policies for HR. 

 

 Fit for Work is a Government-funded initative designed to support people 

in work with health conditions and help with sickness absence. There are 

two elements to Fit for Work: Free, expert and impartial work-related 

health advice via the website and telephone helpline; and referral to an OH 

professional for employees who have been off sick or who are likely to be 

off sick for four weeks or more. 

 

 Mental Health First Aid England is an organisation that provides an 

educational course which teaches people how to identify, understand and 

help a person who may be developing a mental health problem. Mental 

health first aid teaches individuals how to recognise those crucial warning 

signs of mental ill health. The line managers’ resource is a practical guide to 

managing and supporting people with mental health problems in the 

workplace. 

 

 Mental health is your business on the Equality and Human Rights 

Commission (EHRC) website provides advice to employers on how to take 

action using their guidance and awareness-raising materials. EHRC with 

their partners have looked at what makes effective policy and practice, 

defined the business case and agreed a strategy to promote the guidance 

to others. 

 

 Work related stress-together we can tackle it on the Health and Safety 

Executive website provides useful tools, guidance and information for 

managers and employees on how to tackle work-related stress. 

 

 Management Standards for work related stress on the Health and Safety 

Executive website. The Management Standards define the characteristics, 

or culture, of an organisation where the risks from work related stress are 

being effectively managed and controlled. They cover six key areas of work 

design that, if not properly managed, are associated with poor health and 

http://www.mind.org.uk/for-business/mental-health-at-work/taking-care-of-your-staff/useful-resources/
http://www.mind.org.uk/for-business/mental-health-at-work/webinars/
http://www.health4work.nhs.uk/about
http://mhfaengland.org/
http://mhfaengland.org/files/5613/9101/5215/MHFA_Line_Managers_Resource.pdf
http://www.equalityhumanrights.com/about-us/devolved-authorities/the-commission-in-wales/past-projects/your-business-workplace-policies-on-domestic-abuse-and-mental-health/mental-health-is-your-business
http://www.hse.gov.uk/stress/index.htm
http://www.hse.gov.uk/stress/standards/index.htm
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well-being, lower productivity and increased sickness absence i.e. they 

cover the primary sources of stress at work. The standards describe an 

approach to risk management incorporating a number of key features 

considered to be essential to reduce the causes of stress and help to 

identify and tackle the causes of stress. 

 

 Mental health and behaviour in schools guidance developed by the 

Department for Education clarifies the responsibility of schools, outlines 

what they can do and how to support a child or young person whose 

behaviour - whether it is disruptive, withdrawn, anxious, depressed or 

otherwise - may be related to an unmet mental health need. Although 

developed primarily for the schools sector, there may be features and 

advice transferrable to the FE sector. 

 

 Mindful employer is an organisation developed, led and supported by 

employers. It provides businesses and organisations with easier access to 

information and support for staff who experience stress, anxiety, 

depression or other mental health conditions. 

 

 The European Agency for Health and Safety at Work – Healthy Workplaces 

campaign provides tips and tools to manage stress and psychosocial risks 

in the workplace.  

 

 National Insititute for Health and Clinical Excellence (NICE) have produced 

Promoting mental wellbeing at work guidance which focuses on 

interventions to promote mental wellbeing through productive and healthy 

working conditions. 

 

 Well-being: leading and managing a well workplace – AMiE publication to 

raise awareness of the connection between work and health. 

 

For Employees 
 

 How to be mentally healthy at work – guide issued by Mind. The guide 

provides advice about staying well at work and maintaining a healthy 

working life in spite of mental health problems. 

 

https://www.gov.uk/government/publications/mental-health-and-behaviour-in-schools--2
http://www.mindfulemployer.net/
https://www.healthy-workplaces.eu/en
https://www.healthy-workplaces.eu/en
https://www.nice.org.uk/guidance/ph22/resources/ph22-promoting-mental-wellbeing-at-work-business-case2
https://amie.atl.org.uk/help-and-advice/resources/cpd-publications.asp
http://www.mind.org.uk/media/46937/how_to_be_mentally_health_at_work_2013.pdf
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 Dealing with my personal problems on the Health and Safety Executive 

website provides advice and information for individuals wanting to cope 

with stress and mental health. 

 Mental health and debt 2015 – Moneysavingexpert.com provides help, 

information, guidance and support for individuals and carers. 

 

 

 

 

http://www.hse.gov.uk/stress/mymental.htm
http://www.hse.gov.uk/stress/mystress.htm
http://www.hse.gov.uk/stress/mymental.htm
http://images.moneysavingexpert.com/images/documents/mentalhealth2015v3.pdf
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Appendix 1 – 16 Practical propositions to be 

considered in injury claims from work-related stress 
 

The guidelines set up by the Court of Appeal in Sutherland v Hatton (2002) EWCA Civ 

are as follows: 

 

1. There are no special control mechanisms relating to work-related stress 

injury claims; ordinary principles of employers’ liability apply.  

2. The "threshold" question is whether this kind of harm to this particular 

employee was reasonably foreseeable.  

3. Foreseeability depends on what the employer knows or should know about 

the individual employee. Unless aware of a particular problem or 

vulnerability, the employer can usually assume that the employee can 

withstand the normal pressures of the job. 

4. The test is the same for all occupations; no occupation is to be regarded as 

intrinsically dangerous to mental health. 

5. Reasonable foreseeability of harm includes consideration of:  

 the nature and extent of the work 

 whether the workload is much greater than normal 

 whether the work is particularly intellectually or emotionally 

demanding for that employee 

 whether unreasonable demands are being made of the employee 

 whether others doing this job are suffering harmful levels of stress 

 whether there is an abnormal level of sickness or absenteeism in 

the same job or department. 

6. The employer can take what the employee tells it at face value, unless it 

has good reason not to and need not make searching enquiries of the 

employee or his/her medical advisors. 

7. The duty to take steps is triggered by indications of impending harm to 

health, which must be plain enough for any reasonable employer to realise 

it has to act. 

8. There is a breach of duty only if the employer has failed to take steps that 

are reasonable in the circumstances, bearing in mind the magnitude of the 

risk of harm occurring, the gravity of that harm, the costs and practicability 

of preventing it and the justifications for running the risk. 

http://www.bailii.org/ew/cases/EWCA/Civ/2002/76.html
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9. The employer’s size, scope, resources and demands on it are relevant in 

deciding what is reasonable (including the need to treat other employees 

fairly, for example in any redistribution of duties). 

10. An employer need only take steps that are likely to do some good; the 

court will need expert evidence on this.  

11. An employer that offers a confidential advice service, with appropriate 

counselling or treatment services, is unlikely to be found in breach of duty.  

12. If the only reasonable and effective way to prevent the injury would been 

to dismiss or demote the employee, the employer will not be in breach in 

allowing a willing employee to continue working. 

13. In all cases, it is necessary to identify the steps that the employer could and 

should have taken before finding it in breach of duty of care 

14. The claimant must show that that breach of duty has caused or materially 

contributed to the harm suffered. It is not enough to show that 

occupational stress caused the harm; it must be linked with the breach. 

15. Where the harm suffered has more than one cause, the employer should 

only pay for that part caused by its wrongdoing, unless the harm is 

indivisible.  

16. Assessment of damages will take account of pre-existing disorders or 

vulnerability and the chance that the claimant would have suffered a 

stress-related disorder in any event. 

 

 

 

 


