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ASSOCIATION OF COLLEGES – ADVICE ON DRAFT REVISED CODE OF GOOD 
GOVERNANCE FOR ENGLISH COLLEGES 
 
1 BACKGROUND 

1.1 Purpose of this report 

We have been instructed to report on the responses received by the Association of Colleges in 
the course of its consultation on the draft amendments to the Code of Good Governance for 
English Colleges and to propose any changes to the Code which may appear appropriate.  The 
consultation, and the proposed changes to the Code, raise various issues which are referred 
to below. 

We are to assume that this update to the Code represents incremental change and that a more 
far-reaching review will take place in the future, once the impact of the further education white 
paper is clear. 

Our recommendations are summarised in section 6 below. 

1.2 Definitions 

In this report: 

Charity Code means the Charity Governance Code for larger charities, published by the 
Charity Governance Code Steering Group 

Code means the Code of Good Governance for English Colleges 

Corporate Governance Code means The UK Corporate Governance Code published by the 
Financial Reporting Council, dated July 2018 

GFE means general further education college 

HE Code means the Higher Education Code of Governance published by the Committee of 
University Chairs, dated September 2020 

Schools Governance Handbook means the Governance Handbook for academy trusts and 
maintained schools published by the Department for Education, dated October 2020 

SFC means sixth form college 

2 GENERAL ISSUES 

2.1 Purpose of the Code 

The first line of the Code states that “the Code is written to support governance practice, 
which in turn will help college corporations work successfully towards meeting their mission and 
strategy” (our emphasis).   

This is consistent with other codes. The Charity Code, for example, “sets the principles and 
recommended practice for good governance” (Charity Code, page 1); and the Corporate 
Governance Code defines corporate governance as “the system by which companies are 
directed and controlled” (Corporate Governance Code, page 1).  In other words, governance is 
a structured activity supporting an organisation’s objectives, but is distinct from mission or 
strategy.  This is important because governance codes can expand to include material reflecting 
changing external demands, such as a developing focus on the environment, which are not 
really about governance but the mission or ethos of the organisation being governed. 

A governance code cannot be a compliance checklist.  There are too many laws and regulations 
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affecting organisations to set out in a usable code.  This too is recognised in other codes (see 
e.g. page 2 of the Charity Governance Code; “This Code does not attempt to set out all the 
legal requirements that apply … but is based on a foundation of trustees’ basic legal and 
regulatory responsibilities”). 

A governance code will set out good practice but need not be a prescriptive “how to” guide for 
clerks.  Other codes recognise this, for example the HE Code states on page 5 the it “does not 
address methods for its own implementation” as it aims to reflect the diversity of the sector and 
support its flexibility and autonomy.  The situation is different in schools however, possibly due 
to the large number of small schools without significant administrative resources – the Schools 
Governance Handbook is extremely detailed and prescriptive about matters as granular as 
school minibuses (Schools Governance Handbook paragraph 190). 

2.2 Relationship to other codes 

The circumstances of organisations in different sectors vary considerably in terms of mission, 
private or public ownership, structure, stakeholder expectations and the rules applying to board 
members, who may be unpaid volunteers, or highly paid managers.  It is not surprising that 
sectors develop their own governance codes. 

The further education sector is unusual in that the boards of its member bodies are invited to 
consider different governance codes and select one which they feel is appropriate to their 
organisation.   We are not required to comment on this but it is worth noting that the Code is 
the only one designed specifically for colleges and that it can be updated at short notice if 
necessary to reflect changes in the sector. 

2.3 Must/should 

The must/should convention is used in the Code and need not be explained here.  However we 
do not believe that its use is normal in governance codes, as is suggested in the draft Code.  It 
is not used to denote legal and regulatory obligations in any of the other codes referred to in 
this report, although it is used in that way in many Charity Commission publications.  In the HE 
Code “must” simply refers to actions in line with the code rather than law etc.  The convention 
does work in some contexts but for various reasons we would suggest reconsidering its use: 

- It is impossible to cover all applicable “musts” in a usable document which is not a 
compliance checklist.  There is a risk that the Code amounts to incomplete legal advice. 

- Regulatory or governmental guidance and expectations are not the same as law, and it is 
questionable whether they should be regarded as “musts” in the same way, at least not 
without an explanation allowing colleges to form their own view. 

- The comply or explain rule cannot apply to a “must” as it is not possible to do other than 
comply. 

2.4 Differing college structures 

We note that responses to the consultation include requests from those representing Catholic 
SFCs, and certain others, for changes to the Code which would accommodate better their 
particular circumstances.  While the majority of colleges are GFEs, at an operational level we 
would expect very similar governance needs across the sector, and we do not see it as 
particularly problematic to make amendments or provide alternatives which would create the 
necessary flexibility. 

3 MATTERS ARISING FROM THE CURRENT DRAFT REVISED CODE 

3.1 Principal amendments 

We note the following changes in the draft Code: 
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- In the Principal Responsibilities list, the introduction of a reference to safeguarding and a 
new environmental sustainability principle. 

- A greater emphasis on the interests of “stakeholders” in a general sense e.g. in Strategy 
and Leadership paragraph 1.2, with less detail about stakeholders in section 5 
(Responsiveness). 

- The introduction of a reference to the need for effective policies, systems and management 
in paragraph 1.3 (carried over to some extent from section 3). 

- New paragraphs in section 3 about safeguarding. 

- An all-new Environmental Sustainability section (section 8). 

- The old Review of Governance Performance section is now incorporated into section 10. 

3.2 Issues relating to the structure of the Code 

The Code has a practical purpose (see paragraph 2.1 above).  That could be reflected by 
emphasising more the matters set out in section 10 (Effective Governance Structures and 
Reviews), which could be moved nearer the front of the Code.  If that is not considered 
appropriate for the current update, it could be addressed as part of the next major revision of 
the Code. 

3.3 General issues relating to the content of the Code 

Apart from the importance of setting out clearly the practical governance guidance in the Code, 
the contents of the Code will reflect various needs: 

- The Code is a public document and partly a statement of what is important to colleges.  
There are a number of matters in the revised Code which, strictly speaking, are not to do 
with governance, but to leave them out could invite criticism. 

- Some sections of the revised Code have evolved to include paragraphs which do not 
obviously fall under the relevant section heading.  For example, section 2 (Collectively 
Accountable) includes paragraphs on legal compliance and the provision of information 
which do not relate to accountability;  

- From the point of view of regulatory bodies, the more that is in the Code, the better as 
colleges will have to flag up non-compliances.  That is not necessarily in colleges’ interest. 

- There is a risk that a governance code becomes something like a Christmas tree which 
attracts ever more additions which are hard to argue against one by one, but which 
collectively distract from the main purpose of the code, which is effective governance. 

We recognise that these and other factors reflect priorities which can conflict to some extent 
and that the Association of Colleges has to accommodate a variety of stakeholder views. 

Terminology is important and the use of terms such as trustee, governor, corporation, college 
and other words needs to be precise. 

4 MATTERS RAISED IN THE CONSULTATION EXERCISE 

4.1 Our comments on the matters raised in the response spreadsheet sent to us are as follows. 

Roman Catholic sixth form colleges 

The governance structures for Roman Catholic SFCs differ significantly from those of other 
institutions but subject to that the same principles will apply.   
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Amending the main body of the Code to accommodate the RC SFCs could be confusing to 
some other users of the Code as it would be necessary to include in the Code a large number 
of amendments or caveats, which would be irrelevant to them.  In the circumstances it would 
seem reasonable to provide a supplement to the Code which would address the relevant 
structures.  The RC colleges, and any others with similar structures, would be deemed 
compliant if they followed the supplement. 

Institutions which are not GFEs or SFCs 

A comment referred to the use of terminology excluding from the Code colleges which are not 
college corporations.  That comment also requested greater consistency around the use of the 
terms “corporation”, “board”, “governing body” and “college”.  It should be possible to address 
these points in the revisions to the Code. 

A similar point was raised in another comment with reference to independent specialist 
provision, and the same applies – the Code should be flexible enough to accommodate these 
entities. 

“Musts” and related matters 

One comment (which was headed “Format of Code document”) raised three points about the 
use of “must”.  We would agree that footnotes are appropriate if the “must/should” convention 
is used, particularly if “musts” include guidance as well as binding law. 

The query asking whether a failure to comply with “should” needs to be explained is another 
valid point and this should be clarified. 

4.2 A comment against paragraph 10.34 of the draft revised Code asks whether it is standard to 
limit the overall duration of governors’ appointments to two terms of four years or three terms 
of three years.  Either of these approaches is acceptable.  The wording in the paragraph could 
be amended to say “a maximum of either eight or nine years”. 

5 RECOMMENDATIONS 

5.1 Recommendations for this incremental update 

We recognise that this is an interim update to the existing Code, and that it may be impractical 
to make our suggested changes on the expected timetable. 

Our recommendations are: 

A. Move the practical governance advice from section 10 to a more prominent place. 

B. Introduce a supplement or appendix for Roman Catholic SFCs and similar bodies, which 
will allow them to adopt the Code without difficulty. 

C. Remove the “must/should” feature of the Code and explain that the Code is not a checklist 
for compliance with law and regulation.  If this is too big a step, introduce footnotes giving 
references for the “musts” and clarify that not all the “musts” are legal obligations. 

D. Make drafting changes to address the definitional matters raised in the responses to the 
consultation and clarify that the Code can be used by bodies which are not GFEs or SFCs. 

5.2 Other recommendations (for the future comprehensive review of the Code) 

We are aware that an in-depth review of the Code will take place after this current update.  With 
that in mind, it is instructive to read the Code alongside the other governance codes referred to 
above.   The Charity Code is very focused on high-level principles, good behaviour and ethical 
values, as might be expected.  The Corporate Governance Code and the HE Code emphasise 
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specific obligations while accepting flexibility in their application. 

Where the application of a governance code is subject to a “comply or explain” obligation, the 
code has to be clear.  The Corporate Governance Code is a model of clarity and brevity for that 
reason.  It contains only 40 detailed provisions. All the other codes contain a lot of material 
which, while important, is not directly relevant to practical governance.  While a balance has to 
be struck, we would recommend finding or creating another vehicle outside the Code for 
statements and principles about non-governance matters, so that “comply or explain” has a 
clear governance focus. 

Hemingways Solicitors Limited 

12th August 2021 

 

 

 

 

 

 

 


